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15th November 2011
The Hon Ted Baillieu MP

Premier of Victoria 
GPO Box 4912VV
MELBOURNE  3001
cc The Hon Michael O'Brien MP
     Minister for Consumer Affairs 

Dear Premier
Victorian Commission for Gambling and Liquor Regulation Bill 2011 Must Be Held Up and Urgently Amended
I am seeking your urgent amendment of the section of the Victorian Commission for Gambling and Liquor Regulation Bill 2011 which seeks to redefine the definition of ”amenity” in the Liquor Control Act 1998 as shown in Attachment 1.
Our concerns include that the new definition will now embrace any incident or behaviour that occurs “inside a venue” including “using profane, indecent or obscene language”.

This Bill has been rushed through without consultation with the industry and has caught most people unawares, including responsible licensees with an obvious interest in such matters who are horrified at this lack of courtesy.

The impact of the new definition of “amenity” is that it will give police unprecedented powers over all licensed venues, and enable serious abuse and misuse of police powers. 
This is because the new definition is extremely subjective, open to wide interpretation, out of touch with contemporary community standards and in breach of the charter for human rights.

It is ludicrous to include incidents which happen inside a licensed premises as a disturbance to the external amenity. Amenity in the proposed Bill has simply become a convenient coverall for any perceived breach of the Act, and will give overzealous police a field day.

If an incident inside a venue does spill out into the external environment, and the licensee is deemed at fault, then the matter can be prosecuted under the existing definition. For all other incidents or breaches inside a licensed premises, there a already sufficient provisions within the Act to prosecute licensees.

We do, however, have problems with the current definition in the Act. It is vague and out of date and we have suggested a much more appropriate and realistic definition for you to consider as Attachment 2.
Licensed premises in selective locations such as the Melbourne CBD are already being severely and unnecessarily harassed by police, so much so that we have had no option but to report certain matters to the OPI and Ethical Standards Department.

By contrast the police presence on our busy streets is hopelessly undermanned.   It needs to be addressed as a matter of urgency.

For example the Chapel Street precinct on a busy Friday night has no police patrols whatsoever. Gangs of Africans and other cultures roam the street with impunity. I will be soon releasing a comprehensive report to the media on this particular issue backed with graphic video footage.

We have been left no choice but to expose the police for their vendetta against selected and targeted licensed venues which will only get worse if they are armed with this new legislation and the demerit points system.

The impact of the new legislation and reactive policing will be to decimate our vibrant hospitality industry in Melbourne and other busy urban areas.   The campaign to promote Melbourne as a 24/7 vibrant city will crumble.

As this occurs, property values will drop and there will a domino effect on other businesses.

A study recently commissioned by Sydney City Council values Sydney’s nightlife as a $15 billion-a-year industry. The study by consultants Trends Business Research and MAKE Associates found that almost 40 percent of Sydney city businesses play a role in the night time economy, generating more than 18 percent of the city's total sales turnover in 2009.
We would suggest that Melbourne’s late night economy is much bigger than Sydney given our emphasis on major events and tourism.
So therefore, If Melbourne’s vibrant late night entertainment industry collapses under the weight of over-regulation and cost pressures from exorbitant fees and other overheads, as seems to be your Government’s clear intent, there will be significant social and economic consequences.

The City will once again become a ghost town at night reminiscent of the 1980’s. Melbourne will no more be a 24/7 vibrant city.   The overall property market will become depressed. Business that feed off late night licensed venues such as accommodation hotels, backpacker’s hostels, convenience stores, taxis, etc will all suffer significantly.

Entertainment venues are part of the fabric of our society. Most people have patronised a nightclub at some stage in their lives. They are part of our popular culture.   They wouldn’t exist unless many hundreds of thousands of people patronised them.  Entertainment venues are a major reason cited by tourists for visiting a city. 
Accommodation hotels boast being near entertainment precincts as a key element of their marketing campaigns.

Commonsense needs to be applied.   Government needs to listen to the hospitality/entertainment industry.   A consultative, cooperative and collaborative approach is urged to be undertaken immediately before the new Bill is passed.

I look forward to swift action, further dialogue and hopefully a meeting in the near future to address this serious concern.

Yours sincerely

Peter Iwaniuk

Convenor      0411 75 11 99        
cc Nightclub Owners Forum Network
ATTACHMENT 1
Extract - Victorian Commission for Gambling and Liquor Regulation Bill 2011
Well hidden in the new Act to create the new Gambling and Liquor Authority are the following provisions:
After section 3A of the Liquor Control Reform Act 1998 insert—

"3AA Evidence constituting detraction from or detriment to amenity of area

For the purposes of this Act, evidence of any of the following factors, which may occur inside, or a place outside a licensed premises that is sufficiently proximate to, that premises, are taken to constitute evidence of detraction from, or detriment to, the amenity of the area in which the licensed premises is situated—

(a) violent behaviour;

(b) drunkenness;

(c) vandalism;

(d) using profane, indecent or obscene language;
(e) using threatening, abusive or insulting language;

(f) behaving in a riotous, indecent, offensive or insulting manner;

(g) disorderly behaviour;

(h) causing nuisance;

(i) noise disturbance to occupiers of other premises;

(j) obstructing a footpath, street or road;

(k) littering.".

ATTACHMENT 2

A NEW AND MORE APPROPRIATE DEFINITION OF AMENITY

We would redefine amenity as the level and diversity of pedestrian and vehicular traffic, the type of behaviour, and ambient and background noise levels appropriate to, and meeting contemporary community standards at a given locality at different times of the day or night.
It should be borne in mind that the public has an inherent right to occupy and move in public space providing they are behaving responsibly, and State and Local Governments have a responsibility to ensure that adequate safety measures, public amenities and transport options exist for all localities at different times of the day and night.

In prosecuting a licensed premises for a breach of amenity under this definition, it should be mandatory to:

· In situations where there is an apparent conflict between the operations of a licensed venue and nearby residents or business owners, take into account local government planning schemes, zoning use rights and special requirements pertaining to that locality, in particular whether prior use rights apply (ie the ‘who was there’ first principle) and whether the complainant’s residence or premises meet any defined noise attenuation standards

· Use a qualified acoustics engineer to assess whether music noise complaints breach required levels, with all windows and doors closed in the complainant’s residence or premises, and an independent assessment as to whether the complainant’s residence or premises meet required noise attenuation standards and, if not, what options are available to the complainant to upgrade their property at their expense

· Assess the level of State and local government services which would be necessary to ensure an adequate level of amenity appropriate to that locality at different times of the day or night when a licensed premises is operating. This should include but not be restricted to:

· Police patrols

· Security funded by Local Government

· Public Transport

· Taxi Ranks

· Public Toilets

· Car parking (including access to private car parks at night)

· Street Lighting
· Proximity to housing commission and low socio economic housing where there is a higher reported crime rate and evidence of problematic youth behaviours.
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